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No. 96-1883
STATE OF W SCONSI N : I N SUPREME COURT
Carole F. Edland, Dr. Robert W Edl and and FILED
Econony Preferred I nsurance Conpany,

JUN 12, 1997

Plaintiffs-Appellants,

Marilyn L. Graves
Clerk of Supreme Court
V. Madison, W

W sconsi n Physicians Service |nsurance
Cor por ati on,

Def endant - Respondent .

APPEAL from an order of the Crcuit Court for La Crosse
County, John J. Perlich, Grcuit Court Judge. Affirmed and cause

r emanded.

M1 ANN WALSH BRADLEY, J. The court of appeals, by
certification, asks us to determ ne whether the circuit court may
extend the statutory tine to appeal by vacating and reentering an
order which it intended but failed to nmail to the parties.
Al though the parties stipulate that the circuit court may vacate
and reenter its order in this case, the court of appeals has
raised the issue on its own. W conclude that when the record
denonstrates the circuit court's intention to send notice of an
order to the parties, and the court subsequently acknow edges its
m stake in failing to send such notice, it may effectively extend
the time to appeal by vacating and reinstating its unnoticed

order. Accordingly, wthout reaching the substantive issues
1
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raised in this case, we affirm the order of the circuit court
whi ch vacated and reinstated the Cctober 9, 1995 order.

12 The relevant facts are procedural in nature, and are
not in dispute. The plaintiffs, Carole F. Edland, Robert W
Edl and, and Econony Preferred |Insurance Conpany (EPIC), filed a
declaratory judgnent action seeking a determnation of the
subrogation rights of the defendant, Wsconsin Physicians Service
| nsurance Corporation, to the Edlands' wunderinsured notorist
coverage provided by EPIC.

13 On Cctober 9, 1995, the La Crosse County Crcuit Court,
John J. Perlich, Judge, entered a "Menorandum Deci sion and Order™
addressing the substantive issues in this case.® At the end of

t he order appeared the foll ow ng:

cc: Attorney Robert D. Johns, Jr.
Attorney Terry J. Booth

Despite its contrary intention, the circuit court did not mai
the order to the above-naned attorneys.? Only after the 90-day
statutory tinme limt for appeal passed did the parties and their

attorneys becone aware of the earlier entry of the order.?

1 W assune without deciding that the Qctober 9, 1995 order
was final for pur poses  of appeal . See Ws. St at .
8§ 808.03(1)(1995-96). Unl ess otherwise indicated, all future
statutory references are to the 1995-96 vol une.

2 Attorney Johns represents the Edlands and EPIC. Attorney
Boot h represents W sconsin Physi ci ans Service | nsur ance
Cor por ati on.

® See Ws. Stat. § 808.04(1), which provides:

An appeal to the court of appeals nust be initiated
within 45 days of entry of judgnent or order appeal ed
from if witten notice of the entry of judgnent or
order is given within 21 days of the judgnent or order
as provided in s. 806.06(5), or within 90 days of entry
if notice is not given, except as provided in this
section or otherw se expressly provided by | aw.
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14 Wthin two nonths of |earning of the entered order, the
plaintiffs filed a notion requesting that the circuit court
vacate and reinstate the COctober 9, 1995 order pursuant to WSs.
Stat. § 806.07(1)(a).* The defendant did not oppose the notion.

The court granted the notion to vacate and reenter the order,
stating that it had mstakenly failed to send the decision and
order to the parties, that both parties agreed on the relief to
be granted, and that the relief was appropriate because the
m stake was committed by the court rather than the parties. A
witten order was entered the followng day, and judgnent was
entered on June 26, 1996. The plaintiffs then appealed the
circuit court's order addressing the substantive issues in this
case.

15 In a sua sponte review of its jurisdiction, the court

of appeals directed the parties to submt nenoranda addressing
whet her the plaintiffs' failure to file a tinely appeal fromthe
circuit court's COctober 9, 1995 order deprived the court of
appeals of jurisdiction over the appeal. After the parties
subm tted nenoranda on the issue, the court of appeals certified

the case to this court.

* Ws. Stat. 8§ 806.07(1)(a) provides in part:

Relief from judgnment or order. (1) On notion and upon
such terns as are just, the court may relieve a party
or legal representative from a judgnent, order or
stipulation for the follow ng reasons:

(a) M st ake, i nadvertence, surpri se, or
excusable neglect . . . or

(h) Any other reasons justifying relief from
t he operation of the judgnent.

3
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16 This court takes a slightly different view of the issue
on appeal from that certified by the court of appeals.®> W see
the question as follows: If the record denonstrates that the
circuit court intended to send notice of an order to the parties,
and the court subsequently acknow edges its failure to carry out
its earlier expressed intention, may the court effectively extend
the time to appeal by vacating and reinstating its unnoticed
order under § 806.07(1)(a)?

17 Rul i ngs on notions under 8§ 806.07 are revi ewed under an

erroneous exercise of discretion standard. State ex rel. ML.B

v. DDGH , 122 Ws. 2d 536, 541, 363 N.W2d 419 (1985). A court
erroneously exercises its discretion when its decision is based
upon an error of [|aw ld. at 542. Applying that standard to

this case, we wll wuphold the circuit court's grant of the

plaintiffs' notion under 8 806.07(1)(a) if the statute authorizes

> The court of appeals certified the follow ng issues:

1. Is the circuit court required by § 801.14(1),
Stats. to serve its decision on the parties? |If so,
does the court's failure to do so have any effect on
the operation of the statutes governing the tinme to
appeal, or provide a basis for vacating the judgnment on
the ground of m stake under § 806.07(1)(a), Stats?

2. May a circuit court effectively extend the tine to
appeal by vacating and reentering a judgnment using
8§ 806.07(1)(h), Stats., which allows relief from the
judgnment for "any other reason"? | f so, under what
ci rcunst ances, and should the court's decision in this
case be affirnmed on that ground?

3. Is the appellant deprived of property wthout due
process of |aw when the tine to appeal commences wth
entry of a decision which the appellant does not
receive?

The court of appeals also noted that depending upon the answers,
a decision on all three certified questions may not be
necessary.
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relief from an order for the reasons provided by the circuit
court. This court interprets a statute under a de novo standard,
W t hout deference to the decision of the court of appeals or
circuit court. Stockbridge School Dist. v. DPl, 202 Ws. 2d 214,
219, 550 N.wW2d 96 (1996).

18 Section 8§ 806.07 attenpts to achieve a bal ance between
fairness in the resolution of disputes and the policy favoring

the finality of judgnents. State ex rel. ML.B, 122 Ws. 2d at

542 (citing G aczyk, The New Wsconsin Rules of Cvil Procedure,

Chapters 805-807, 59 Marq. L. Rev. 671, 727 (1976)). The statute

enhances fairness in the admnistration of justice by authorizing
a circuit court to vacate judgnents on various equitable grounds.
Section 806.07(1)(a) furthers the policy favoring finality by
l[imting the time period for notions under that section to the
shorter of one year or a reasonable anount of tine after a

judgment or order is entered. See 8§ 806.07(2); Rhodes v. Terry,

91 Ws. 2d 165, 171, 280 N.W2d 248 (1979).

19 By including at the end of the Cctober 9, 1995 order a
carbon copy signal namng the parties' attorneys, the circuit
court evinced in the record an intent to send notice of the order
to the parties. There is no dispute that the court m stakenly
failed to carry out its intent to provide such notice. The order

vacating and reinstating the original order provides:

A copy of the order was to be sent to both counsel

Through an oversight, it was not. Accordingly, the
parties have asked that this Court vacate that order
and reinstitute the order as of this date, so that

vari ous appellate issues can be elimnated. Such an
order is appropriate since the m stake was the Court's,
not the parties, and since both parties have

sti pul at ed.
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10 In light of the circuit court's intention, reflected in
the record, to send notice of its decision and order to the
parties, and its subsequently acknow edged mi stake in failing to
send the notice, we conclude that such failure constitutes a
"m stake" for purposes of § 806.07(1)(a).° As noted in the
request for certification, however, there are prior decisions of
the court of appeals which arguably preclude the circuit court
from effectively extending the tine to appeal by vacating and
reinstating an order under 8§ 806.07(1)(a).
11 In Eau Caire County v. Enployers Ins., 146 Ws. 2d

101, 430 N.W2d 579 (Ct. App. 1988), the circuit court entered
separate judgnents dismssing the plaintiff's clains against its
insurers. The first judgnent was entered on June 25, 1987, and
dism ssed the plaintiff's clains against Insurer A |d. at 106.
Insurer A notified the plaintiff of the judgnent, and the
plaintiff was thereby required to file a notice of appeal within
45 days of entry of judgnent. See § 808.04(1). The second
judgnment was entered on July 20, and dism ssed the plaintiff's
cl ai m agai nst | nsurer B. Insurer B also notified the plaintiff
of the entry of judgnent. Laboring under the erroneous belief
that the two judgnents had to be conbined in a single appeal, the
plaintiff waited until August 14 to file a notice of appeal from

both the June 25 and July 20 judgnents.
12 Insurer A filed a notion to dism ss the appeal based

upon the plaintiff's failure to file within 45 days of the June

25 judgnent. The plaintiff then filed in the circuit court a

® W do not reach the issue of whether the circuit court was
required to provide the parties with copies of its menorandum
deci si on and order.
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nmotion to vacate the earlier judgnents, which the court granted

under § 806.07(1)(h). Eau Claire County, 146 Ws. 2d at 108

The circuit court later entered a consolidated judgnent simlar
in substance to the earlier judgnents. Insurer A appeal ed.

13 The court of appeals held that the <circuit court
erroneously exercised its discretion in granting the plaintiff's

nmotion to vacate. The court reasoned:

Under the circunstances, therefore, we conclude that
sec. 806.07(1)(h) does not authorize the trial court to
essentially expand the tinme for appeal when the tine
for such appeal ha[s] passed. W do not deci de whet her
sec. 806.07(1)(h) may be used under sone other set of
facts to consolidate separate judgnents outside the
specified tinme limts. However, insufficient cause is
offered in the present case to justify an exception to
the strong policy behind the finality of judgnents.
The inaction and assunptions relied upon are far from
the "extraordinary circunstances" recogni zed as a basis
for reopening a final judgnent under sec. 806.07(1)(h),
and do not justify the court stepping in to mtigate
the situation

ld. at 111.

14 The Eau Caire County court did not create a bl anket

proscription agai nst extending the time to appeal by vacating and
reinstating a judgnent. | ndeed, such a proscription would be
inconsistent wth the normal operation of the statute, since
vacating an order and entering another will invariably start anew
the tinme period for appeal.

15 The instant case presents facts different fromthose in

Eau Caire County. In Eau Claire County, the plaintiff received

notice of the judgnment well before the expiration of the appea
period. Here, none of the parties had notice of the order until

after the appeal period expired. In Eau Caire County, the

plaintiff's msunderstanding of procedure resulted in a failure

to file a tinmely notice of appeal. Here, the record

7
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denonstrates, and the circuit court has acknow edged, that the
plaintiffs' failure to file a tinely notice of appeal was the
result of the court's error alone. We conclude that these

factual distinctions render Eau Claire County inapplicable to the

present case.

16 The facts in ACLU v. Thonpson, 155 Ws. 2d 442, 455

N.W2d 268 (Ct. App. 1990), are closer to those of the instant
case. In ACLU, the plaintiffs received no notice that a fina
j udgnent had been entered against them and so failed to file a
notice of appeal within the time prescribed by §8 808.04(1). The
court of appeals affirmed the circuit court's denial of the
plaintiffs' nmotion to vacate and reinstate the judgnent under

88 806.07(1)(a) & (h). Citing Eau Claire County, the court of

appeal s reasoned that "a trial court cannot vacate and reenter a
judgment solely for the purpose of permtting an appeal." ACLU,
155 Ws. 2d at 445 n. 5. Moreover, the reason "[w hy plaintiffs
received no notice of the judgnent is irrelevant . . . ." 1ld.
117 The ACLU court correctly held that a circuit court has
no authority to vacate and reenter an order or judgnment when its
sole basis for doing so is the unadorned desire to allow an
appeal . Considerations of finality mlitate strongly against
resuscitating a case after the tinme for appeal has expired. The
orderly admnistration of justice is enhanced by a definite
starting and ending point for litigation. The time limtations
on appeal provide such conclusiveness. Mor eover, prevailing
parties reasonably relying on the finality of an order or
j udgnment nmay often be prejudiced by the reopening of a case after

the tine for appeal has expired.
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118 However, there is no blanket proscription against
vacating and reentering an order or judgnent. W concl ude that
under the circunstances of this case, the circuit court's m stake
constitutes a conpel l'i ng equi t abl e consi derati on under
8§ 806.07(1)(a) which outweighs the goal of finality and provides
a basis for effectively extending the tinme to appeal. e
therefore overrule that portion of ACLU which stands for the
proposition that regardless of the reason, a court can never
effectively extend the tine period for appeal by vacating and
reentering an order or judgnent.

19 Qur holding in this case is a narrow one. Here, the
m st ake was one committed by the circuit court alone, and that
court has acknow edged commtting the m stake. The circuit
court's mstake is evidenced by nore than an after-the-fact
acknow edgnent by the court; the carbon copy signal at the end of
the order denonstrates in the record that when the order was
witten, the court intended to mail notice to the parties. For
these reasons, we conclude that the <circuit court did not
erroneously exercise its discretion by granting the plaintiffs
8§ 806.07(1)(a) notion. W therefore affirmthe circuit court's
order which vacated and reinstated the Cctober 9, 1995 order. W
do not reach the substantive issues raised in this case. Rather
we remand to the court of appeals for further proceedings.

By the Court.—JFhe order of the circuit court is affirned and

t he cause i s renmanded.



